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inclined to concur in and adopt those conclusions — especially 
these : says Judge Benedict : — 

" When the District Courts were constituted Courts of Admi- 
ralty, they acquired the right to those methods and modes of 
proceeding which are the life of the admiralty, and among which 
has from the first been the power to seize property of defendants 
who cannot be found and to compel an appearance. This power 
is recognised by the admiralty rules as existing in these courts ; 
it has never been conferred upon any other tribunal, and any 
intention to place it in abeyance, or to limit its exercise, when 
entertained by the law-making power, will, it may well be sup- 
posed, be clearly expressed, and not left to be inferred from the 
use of a general and indefinite phrase. * * * If either from 
changes in the habits of commerce, or from modifications which 
are found necessary and become fixed in the practice of Admiralty 
Courts of other countries, or from changes in the spirit of our 
institutions, a limitation of the mode of exercising this power 
shall become necessary or proper, it is not to be doubted that the 
Supreme Court, as the high appellate Court of Admiralty, and 
as empowered by the Act of 1842, will effect a change in this 
particular, as it most properly did in regard to the power of 
imprisonment." 

The defendants' " exceptive allegation or plea" to the jurisdic- 
tion of the court is overruled, and the case will stand for hearing 
upon its merits. 



United States District Court, Nortliern District of Ohio. 

N. E. INSURANCE CO. v. DETROIT AND CLEVELAND STEAM 
NAVIGATION CO.' 

Service of a libel in personam in a maritime cause, in the admiralty court of 
one district, upon a citizen of another district by attachment of his property, is 
not a good service and confers no jurisdiction. 

This was a libel in personam filed to recover damages caused 
by the collision of the steamboat Morning Star and the bark 
Cortlandt, on Lake Erie. The defendant was a corporation 
under the law of Michigan, having its business office at Detroit, 
and running a line of steamers from that port to Cleveland. 

' See ante, p. 379, and post, p. 389. 
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The usual process was issued from this court and returned by 
the marshal, that the respondents were not found, and that he 
had attached one of their steamboats lying in the harbor of 
Cleveland. 

Under a stipulation entered into by the parties, both a plea to 
the jurisdiction and an answer to the merits were filed. 

Willey ^ Gary, for libellants. 
Hibhard and Moore, for respondents. 

Sherman, D. J. — On the part of the respondents it is insisted 
that this court has no jurisdiction of the cause, because the re- 
spondent was not an inhabitant of the Northern District of Ohio, 
nor found therein, but was an inhabitant of the Eastern District 
of Michigan. 

The libellants claim that it is according to the long and well 
established practice of courts of admiralty to proceed against a 
respondent by attachment of his goods, if he cannot be found 
within the jurisdiction of the court to be served with process ; 
that when Congress, by the Act of 1789, established courts of 
admiralty, and gave them " cognisance of all civil causes of 
admiralty and maritime jurisdiction," and provided that the 
forms and modes of proceedings in causes of admiralty and 
maritime jurisdiction shall be according to the course of the civil 
law, they sanctioned the usual modes of obtaining jurisdiction 
for the recovery of a demand, which is in its nature cognisable 
in those courts ; that this is confirmed by the Act of Congress 
passed May 2d 1792, and also by the Act of August 23d 1842, 
and by the authority of these statutes the Supreme Court pro- 
vided by Rule No. 2 in Admiralty for the issuing and service of 
mesne process, in suits in personam, by virtue of which the pro- 
cess in this case was issued. 

The case, therefore, presents the important question whether 
a court of admiralty can obtain jurisdiction of an inhabitant of 
another district, in a maritime cause, by an attachment of his 
property. The question is not affected by the fact that the 
respondents are a corporation. For the purposes of this case, a 
corporation must be deemed an inhabitant of the state in which 
it is created and doing business, and it is as clearly within the reason 
of the rule, regulating jurisdiction over inhabitants, as a natural 
person. I, therefore, treat the question precisely as I should if 
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the respondent was a natural person, an inhabitant of the state 
of Michigan, sued in the Northern District of Ohio by attachment 
of his property, and not found, nor serred with process. 

In addition to the statutes above named, the libellants cite in 
support of their position the case of Manro v. Almeida, 10 
Wheat. 173, and a number of "other cases founded upon that deci- 
sion. As that was the only case upon which the question appears 
to be raised and passed upon in the Supreme Court, and as the 
decision of that court is conclusive upon me, if applicable to this 
case, it is proper for me to examine it and ascertain the precise 
extent of the decision. 

The libel was filed in the District of Maryland against Almeida, 
charging him with having committed a tort on board of a certain 
vessel off the capes of the Chesapeake, taking therefrom $5000 
in specie and converting it to his own use. It appears from the 
statement of the case that Almeida resided in the District of 
Maryland, but had absconded therefrom and fled beyond the 
jurisdiction of the court, and that the libellant had no means of 
redress except by process of attachment against his goods within 
the district. The goods were attached by the marshal, and a 
copy of the monition was left at the late dwelling of Almeida. 
Upon demurrer to the libel the case came to the Supreme Court 
and was there decided. The decision establishes the general 
principle that in a suit in personam against a former inhabitant 
of the district who had absconded or concealed himself, that the 
District Court, as a court of admiralty, had power to issue 
process of attachment to compel his appearance. Other cases 
cited by the libellants support and confirm this principle, and 
some of them extend it to cases against aliens not found in the 
district, but having property there, which can be attached. 
These cases all affirm the doctrine that courts of admiralty always 
possessed the power to issue process of attachment and still main- 
tained and asserted it, as a means to compel absent respondents, 
under certain circumstances, to appear and answer. But these 
decisions are not applicable to the case before me. These respon- 
dents claim that being in a legal sense, inhabitants of the state 
of Michigan, they could not be sued in the Northern District of 
Ohio by process of attachment and seizure of their property. 
That they were not alien non-residents, nor were they ever 
inhabitants of this district, and had not absconded or concealed 
Vol. XIX 25 
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themselves, and were therefore not within the rules laid down in 
those cases. 

The question then recurs upon the provisions of the Acts of 
Congress and the 2d rule in Admiralty. 

The Judiciary Act of September 1789, establishing the judicial 
tribunals, defines their location, distributes and limits their juris- 
diction and the manner of its exercise. The first eight sections 
provide for the organization of the Supreme, Circuit, and District 
Courts, the division of the country into circuits and districts, and 
appointments of clerks and other ofiicers. The ninth section 
defines the jurisdiction of the District Courts. First, of certain 
"crimes and offences;" next, they shall have exclusive original 
cognisance of all civil causes of admiralty and maritime juris- 
diction including seizure under laws of import as well as seizure 
on land and all suits for penalties and forfeitures under the laws 
of the United States, and shall have concurrent jurisdiction with 
the Circuit Courts, when an alien sues for a tort, and also suits 
against consuls, &c. 

The eleventh section defines the jurisdiction of the Circuit 
Courts, and provides that they shall have original cognisance of 
all suits of a civil nature in common law or equity, when the sum 
exceeds $500, and the United States or an alien is a party, or 
the suit is between citizens of different states, and concurrent 
jurisdiction with the District Courts of all crimes and offences 
against the laws of the United States. Then follow in the same 
section these two provisions : 

" But no person shall be arrested in one district for trial 
in another in any civil action before a Circuit or District Court. 

"And no civil suit shall be brought before either of said 
courts against an inhabitant of the United States by any original 
process in any other district than that whereof he is an inhabitant, 
or in which he may be found at the time of the serving of the 
writ." 

It may be added that the Constitution of the United States 
provides that the trial of all crimes shall be held in the state and 
district where the crime shall have been committed. 

The object of these provisions is clear. It was to prevent 
citizens of one state from being compelled to go to a distant 
state to defend themselves from criminal prosecutions, or against 
a civil suit. At the time of enactment of these provisions. Con- 
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gress was in the very act of framing a judicial system, providing 
for the organization of courts, to be held in each state, thus bring- 
ing the Federal court within reach of every citizen. As these 
courts were acting, not under local authority, but derived their 
powers from a government embracing the whole country, it might 
well have been concluded that their powers were ample to send 
process and compel the appearance of defendants residing in any 
state, however remote. But, Congress, by the provisions of the 
11th sect., prevented any such construction of their powers and 
thereby prohibited any of the federal courts to issue process and 
enforce the appearance of a citizen except in the district in 
which he is an inhabitant or in which he may be found at the 
time of the service of the writ. 

That in actions at common law or in equity, a party cannot 
proceed by attachment and so obtain jurisdiction of a person 
who is an inhabitant of another district, is well settled. It is also 
clear that the federal courts cannot send their process into another 
district in suits at common law or in equity, and thereby obtain 
jurisdiction of the person. I do not understand the libel- 
lant to controvert those propositions. They are settled by 
numerous authorities. Among them I cite: 5 Mason R. 35; 
Toland v. Sprague, 12 Peters 300 ; Ex parte Grraham, 4 Wash. 
R. 211 ; Da^ v. Newark India Bubber Co., 1 Blatchf. 628, which 
applies the principle to a corporation created by the laws of 
another state. If, then, this is a civil suit within the meaning 
of the 11th section of the Judiciary Act, there is an end of the 
question, and jurisdiction of the case cannot be acquired by at- 
tachment of property. 

In the ninth and eleventh sections, conferring jurisdiction 
upon the Circuit and District Courts, Congress had spoken of 
" crimes and offences," "civil causes of admiralty and maritime 
jurisdiction," "suits for penalties and forfeitures," "causes where 
an alien sues for a tort," "suits against consuls," "suits of a 
civil nature at common law and in equity," and declares that no 
" civil suit" shall be brought, &c. 

A " civil cause of admiralty and maritime jurisdiction" is 
prosecuted by a suit. It is within the clause, as clearly as a 
" cause where an alien sues for a tort." It is not necessary and 
not usual in a statute to recite in a restrictive clause again the 
several terms previously embraced in the same section. The 
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suits that are recited are all civil in their nature. A cause in 
admiralty is so expressly described — it is called a "civil cause." 
The term " civil suit" was an apt and proper term, to describe 
all these actions and causes of actions. The constitution pro- 
vided that all criminal prosecutions should be tried in the district 
where the crime was committed. Congress provided by this 
section that civil suits should be placed in the same position, and 
only be brought in the same district where the person sued was 
an inhabitant. The intention was, in using the term " civil suit," 
to distinguish it from a criminal cause, and to give as full and 
complete protection against suits brought against residents in 
distant districts in the one case as in the other. The restriction, 
therefore, made the judicial system and the jurisdiction of the 
courts consistent and complete. This construction does not deny 
the original and present powers of admiralty courts to issue the 
process of attachment when the respondent is an alien non-resi- 
dent, nor, when an inhabitant, he absconds or conceals himself; 
but it restricts and prohibits such process to be issued when the 
respondent is an actual inhabitant of another district. 

The libellants further claim that the Acts of Congress of 1792 
and 1842, regulating the practice of the courts, are in such 
terms that they and the second rule of the Supreme Court 
in admiralty, have modified the Judiciary Act of 1789, limiting 
jurisdiction in this respect. In answer to this, it is sufficient to 
say that the Supreme Court in Toland v. Sprague, 12 Peters 
300, expressly decided that these acts are not designed to alter 
or enlarge the jurisdiction of the courts, but only to regulate 
the exercise of jurisdiction where it exists. 

It may be added that if these acts are held to authorize the 
Supreme Court, by rule, to abrogate the restriction in the 11th 
section of the Acts of 1789 in any respect, it cannot be confined 
to the jurisdiction of courts of admiralty ; for the Act of 1842 
gives the same power touching proceedings at common law and 
in equity, as in admiralty. If that construction is correct it 
enables the Supreme Court to repeal, by rule, all the restrictions 
contained in the Act of 1789, on this subject, and to authorize 
common-law actions against the inhabitants of any state, to be 
brought in any other district in the United States. 

In support of these views the counsel for the respondents cite 
the written opinion of Judge McLean, given in Chicago in 1860, 
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in the case of v. Western Transportation Company/, and 

not reported. The facts were substantially the same in that case 
as in this, and he dismissed it for want of jurisdiction. His 
opinion, until reversed, is the law of this circuit and should be 
decisive of the question raised here. 

The opinion of Judge Woodruff, the Circuit Judge of the 
Second Circuit, in the late case of Atkins v. The Fibre Dis- 
integrating Qompany (see infra), reversing the judgment of 
Judge Benedict, as reported in 1 Benedict 118, takes the same 
view of the question. The opinions of Judges McLean and 
WoODEUFF embody many of the views I have suggested, and 
very ably, I think, present the reasons and considerations per- 
tinent to the subject, with the authorities. 

I am compelled to concur with the conclusions of those judges, 
and to hold that the jurisdiction of the defendants in this case 
was not acquired by this court by the attachment. The plea to 
the jurisdiction is sustained — ^the libel dismissed. 



United States Circuit Court, Eastern District of New York} 

JOSHUA ATKINS et al., Appellees, ». THE FIBRE 
DISINTEGRATING COMPANY, Appellant. 

In a proceeding in personam on a maritime contract, in a court of admiralty of 
one district against a citizen of another district, service by attachment of his pro- 
perty is not sufficient, and confers no jurisdiction. 

For the purposes of such a question a corporation is to be held a citizen of the 
state in which it is incorporated. 

An entry on the record that " Mr. B. appears for respondent and has a week 
to perfect an appearance and answer," does not show such an appearance as 
amounts to a voluntary submission to the jurisdiction. 

This was a libel for freight and demurrage. The libel con- 
cluded with a prayer for a decree " for the payment by the 
respondents of the sum," &c. 

On the return-day the marshal returned the process, respond- 
ents not found, and that he had attached all the property of the 
respondents in their factory at Red Hook, in the city of Brook- 
lyn. And on that day, the record stated, " Mr. Beebe appears 

• See ante pp. 379, 383. 



